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1 

I. INTRODUCTION [*Publisher Note: This section is not required under the 
Second Circuit Local Rules or Federal Rules of Appellate Procedure.] 

This is a consolidated appeal from the Federal Rule of Civil Procedure 

12(b)(6) dismissal of two class actions arising under the Employee Retirement 

Income Security Act of 1974 (‘ERISA”).1  The complaints below alleged that the 

fiduciaries of The McGraw-Hill Companies, Inc.’s (“McGraw-Hill” or the 

“Company”) retirement plans – the 401(k) Savings and Profit Sharing Plan of The 

McGraw-Hill Companies, Inc. and Its Subsidiaries (the “McGraw-Hill Plan”) and 

the Standard and Poor’s 401(k) Savings and Profit Sharing Plan for Represented 

Employees (the “S&P Plan,” and collectively the “Plans”) – failed to fulfill their 

statutory duties of prudence and loyalty when they allowed plan participants to 

invest nearly $200 million of retirement savings in McGraw-Hill common stock 

(such stock in the Plans being in the form of the McGraw-Hill Stock Fund or the 

McGraw-Hill Companies Stock Account investment options) (the “Stock Fund”), 

while McGraw-Hill’s Standard & Poor’s subsidiary (“S&P”) was engaged in 

highly controversial securities rating practices, by consistently affording triple-A 

ratings to high risk securities.   

                                           
 1 The Gearren and Sullivan cases were treated as related cases below 
and were the subject of joint hearings and the singe dismissal opinion, but they 
were not formally consolidated.  The appeals from the dismissal of the two cases 
have been consolidated in this Court by Order entered on April 21, 2010. 
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