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CERTIFICATE OF COUNSEL AS TO PARTIES,  
RULINGS AND RELATED CASES 

 
 Pursuant to Circuit Court Rule 28(a)(1), counsel for Plaintiff/Appellants 

Ralph Nader, Peter Miguel Camejo, Gregory Kafoury, Lloyd Marbet, D.B. 

Fanning, C.K. Ireland, Julie Coyle and Herman Blankenship certifies the 

following: 

(A) Parties and Amici. Ralph Nader, Peter Miguel Camejo, Gregory 

Kafoury, Lloyd Marbet, D.B. Fanning, C.K. Ireland, Julie Coyle and Herman 

Blankenship were the Plaintiffs in the District Court and are the Appellants in this 

Court. The Democratic National Committee, Kerry-Edwards 2004, Inc., The Ballot 

Project, Inc., America Coming Together, Service Employees International Union, 

Reed Smith LLP, John Kerry, Jack Corrigan, Toby Moffett, Elizabeth Holtzman, 

Robert Brandon and Mark Brewer were the Defendants in the District Court and 

are the Appellees in this Court. There were no amici curiae or intervenors in the 

District Court, and there are none in this Court.  

 (B) Rulings Under Review. The Appellants appeal the decision of the 

United States District Court for the District of Columbia (Urbina, J.) dated May 27, 

2008, in Nader, et al. v. Democratic National Committee, et al., 555 F. Supp. 2d 

137 (D.D.C. 2008), which granted the Appellees’ motions to dismiss.   

 (C) Related Cases. This case has not previously been before this Court or 

any other court. Two cases currently pending in the United States District Court for 
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the District of Columbia are related under D.C. Cir. R. 28(a)(1)(C), because they 

involve the same plaintiffs and some of the same defendants as the instant case, 

and because they involve similar issues arising from Defendant-Appellees’ 

nationwide conspiracy to restrain Plaintiff-Appellants’ lawful participation in the 

2004 General Election, as qualified candidates and voters, by means of twenty-nine 

groundless and abusive complaints that Defendant-Appellees and their co-

Conspirators filed in eighteen state courts and a federal agency within twelve 

weeks immediately preceding the election, as well as acts of harassment, 

intimidation and sabotage that were specifically intended to prevent Plaintiff-

Appellants from complying with state election laws and to manufacture grounds 

for Defendant-Appellees’ otherwise baseless litigation. The two related cases are 

Nader, et al. v. McAuliffe, et al., Civ. No. 1:08-cv-0428-RMU (D.D.C.), and 

Nader, et al. v. Democratic National Committee, et al., Civ. No. 1:08-cv-00589-

RMU (D.D.C.). 

 



 iii

TABLE OF CONTENTS 
 
CERTIFICATE OF COUNSEL AS TO PARTIES,  RULINGS AND 

RELATED CASES ............................................................................................ i 

TABLE OF CONTENTS ......................................................................................... iii 

TABLE OF AUTHORITIES ................................................................................... vi 

GLOSSARY OF TERMS ........................................................................................ ix 

I.  JURISDICTIONAL STATEMENT .................................................................. 1 

II.  STATEMENT OF ISSUES ............................................................................... 2 

III.  STATEMENT OF THE CASE ......................................................................... 3 

IV.  STATEMENT OF FACTS ................................................................................ 9 

A. The Parties. ...................................................................................................... 9 

B.  Factual Background. ...................................................................................... 11 

1.  Conspirators Filed Twenty-Nine Complaints in Less Than Twelve 
Weeks, Regardless of Probable Cause and Regardless of the Merits 
of the Cases, in an Effort to Use a Pattern of Baseless and 
Repetitive Claims as a Means to Bar the Candidates From Running 
For Public Office During the 2004 General Election. .............................. 11 

2.  The Pennsylvania Challenge, Coordinated By Defendant Reed 
Smith, LLP, Was Prepared and Financed By Means of an 
Allegedly Criminal Conspiracy Currently Under Grand Jury 
Investigation, Which Resulted in the Attachment of Plaintiff 
Nader’s Personal Bank Accounts. ............................................................ 18 

C.  Procedural History. ........................................................................................ 23 

1.  The Candidate/Voter Plaintiffs Filed Suit Against the Conspirators 
for Abuse of Process, Malicious Prosecution, Civil Conspiracy and 
Constitutional Violations Under 42 U.S.C. § 1983. ................................. 23 



 iv

2.  The District Court Opinion ....................................................................... 25 

V.  SUMMARY OF ARGUMENT ....................................................................... 28 

VI.  ARGUMENT ................................................................................................... 30 

A. The District Court Erred in Dismissing the Amended Complaint 
Under Rule 12(b)(1) and Rule 12(b)(6). ........................................................ 30 

1.  Standard of Review. ................................................................................. 30 

2.  The Amended Complaint States Claims for Abuse of Process and 
Malicious Prosecution. ............................................................................. 30 

a.  The Amended Complaint States a Claim for Abuse of Process. ........ 32 

b.  The Amended Complaint States a Claim for Malicious 
Prosecution. ......................................................................................... 35 

3.  The District Court Failed to Apply the Correct Standard of Review 
Under Rule 12(b)(1) and Rule 12(b)(6). .................................................. 42 

a.  The District Court Failed to Accept Allegations in the Amended 
Complaint as True as Required Under Rule 12(b)(6). ........................ 43 

b.  The District Court Erroneously Resolved Disputed Issues of 
Fact as a Matter of Law Without Affording the Candidates and 
Voters the Opportunity to Prove Such Facts. ............................................ 45 

B.  The District Court Committed Reversible Error Under Rule 12(b)(6) 
By Concluding as a Matter of Law that the Defendants Are Immune 
from Liability Under the Noerr-Pennington Doctrine. ................................. 48 

1.  The Conspirators’ Conduct Falls Under the “Sham” Exception to 
the Noerr-Pennington Doctrine. ............................................................... 48 

2.  The District Court Erroneously Concluded as a Matter of Law that 
the Sham Exception Does Not Apply Because the Court Failed to 
Accept Allegations in the Amended Complaint as True. ......................... 52 



 v

C.  The District Court Committed Reversible Error Under Rule 12(b)(1) 
by Dismissing the Malicious Prosecution Claims Arising From State 
Court Litigation That Did Not Terminate in the Candidates’ Favor. ............ 55 

D. The District Court Committed Reversible Error Under Rule 12(b)(1) 
by Dismissing the Plaintiff Voters for Lack of Standing. ............................. 57 

VII.  CONCLUSION ................................................................................................ 60 

CERTIFICATE OF COMPLIANCE ....................................................................... 61 

CERTIFICATE OF SERVICE ................................................................................ 62 

 



 vi

TABLE OF AUTHORITIES 
 
Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988) ......... 46, 48 
 
*Ammerman v. Newman, 384 A.2d 637 (D.C. 1978) ............................ 35, 36, 38, 40 
 
*Bown v. Hamilton, 601 A.2d 1074 (D.C. 1992) ........................................ 33, 34, 35 
 
*California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508  
(1972) ........................................................................................................... 45, 49, 53 
 
Caribbean Broad. Sys. Ltd. v. Cable & Wireless PLC, 148 F.3d 1080  
(D.C. Cir. 1998) ....................................................................................................... 46 
 
Chatterton v. Janousek, 280 F.2d 719 (D.C. 1960) ................................................. 33 
 
*City of Columbia v. Omni Outdoor Advertising, Inc., 499 U.S. 365  
(1991) ..................................................................................................... 46, 51, 52, 55 
 
*Covad Communs. Co. v. Bell Atl. Corp., 407 F.3d 1220 (D.C. Cir. 2005) ..... 19, 45 
 
*Davis v. Boyle Bros., Inc., 73 A.2d 517 (D.C. 1950) ................................ 31, 39, 40 
 
*E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127  
(1961) ....................................................................................................................... 46 
 
Edmond v. United States Postal Service General Counsel, 953 F.2d 1398  
(D.C. Cir. 1992) ........................................................................................... 47, 57, 58 
 
*Edmondson v. Alban Tower Tenants Ass’n, 48 F.3d 1260 (D.C. Cir. 1995) ......... 57 
 
Edmondson & Gallagher v. Alban Towers Tenants Ass’n, 829 F. Supp. 420 
(D.D.C. 1993) ..................................................................................................... 27, 48 
 
Equal Employment Opportunity Comm'n v. St. Francis Xavier Parochial Sch.,  
117 F.3d 621 (D.C. Cir. 1997) ................................................................................. 19 
 
*Federal Prescription Service, Inc. v. American Pharmaceutical Association, 
663 F.2d 253 (D.C. Cir. 1981) ........................................................................... 47, 50 
 



 vii

Geier v. Jordan, 107 A.2d 440 (D.C. 1954) ............................................................ 33 
 
Griffin v. Acacia Life Insurance Co., 151 F. Supp. 2d 78 (D.D.C. 2001) ............... 59 
 
Hall v. Field Enterprises, 94 A.2d 479 (D.C. 1959) ............................................... 32 
 
Hall v. Hollywood Credit Clothing Company, 147 A.2d 866 (D.C. 1959) ............. 33 
 
Herbert v. Nat’l. Acad. of Scis., 974 F.2d 192, 197 (D.C. Cir. 1992) ............... 47, 57 
 
In re: Nomination Paper of Nader, 860 A.2d 1 (Pa. 2004) ..................................... 21 
 
Lemmons v. Georgetown University Hospital, 431 F. Supp. 2d 76  
(D.D.C. 2006) ........................................................................................................... 59 
 
*Macharia v. United States, 334 F.3d 61 (D.C. Cir. 2003) ................... 30, 43, 44, 45 
 
Mazanderan v. McGranery, 490 A.2d 180 (D.C. 1984) .................................... 40, 41 
 
Melvin v. Pence, 130 F.2d 423 (D.C. 1942) ............................................................ 30 
 
*Morowitz v. Marvel, 423 A.2d 196 (D.C. 1980) ........................................ 33, 34, 35 
 
Neumann v. Reinforced Earth Co., 594 F. Supp. 139 (D.D.C. 1984) ..................... 47 
 
Neumann v. Reinforced Earth Co., 786 F.2d 424 (D.C. Cir. 1986) ........................ 50 
 
*Prof'l Real Estate Investors, Inc. v. Columbia Pictures Indus. 508 U.S. 49 
(1993) ...................................................................... 38, 46, 48, 50, 51, 52, 53, 54, 55 
 
Rogers v. Johnson-Norman, 466 F. Supp. 2d 162 (D.D.C. 2006)  .......................... 19 
 
Scandinavian Satellite Sys., AS v. Prime TV Ltd., 291 F.3d 839  
(D.C. Cir. 2002) ....................................................................................................... 30 
 
Shekoyen v. Sibley International, 409 F.3d 414 (D.C. Cir. 2005) ........................... 58 
 
Smith v. Tucker, 304 A.2d 303 (D.C. 1973) ............................................................ 54 
 
*Soffos v. Eaton, 152 F.2d 682 (D.C. Cir. 1945)  ........................................ 30, 31, 39 



 viii

Stokes v. Cross, 327 F.3d 1210 (D.C. Cir. 2003) .................................................... 30 
 
Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2002) ................................................. 30 
 
Tri-State Hospital Corp. v. United States, 341 F.3d 571 (D.C. Cir. 2003) ............. 30 
 
Tri-State Hospital Supply Corp. v. United States, 2007 U.S. Dist. Lexis 48609 
(D.D.C. 2007) ..................................................................................................... 39, 41 
 
*Trudeau v. FTC, 456 F.3d 178 (D.C. Cir. 2006) ....................................... 43, 44, 45 
 
*Tyler v. Cent. Charge Serv., Inc., 444 A.2d 965 (D.C. 1982) ................... 36, 55, 56 
 
U.S. v. AT&T, 524 F. Supp. 1336 (D.D.C. 1981) .................................................... 47 
 
United Mine Workers v. Pennington, 381 U.S. 657 (1965) ..................................... 48 
 
Williams v. City Stores Co., 192 A.2d 534 (D.C. 1963)  ......................................... 32 
 
Statutes and Rules 
28 U.S.C. § 1441(c) (2007) ........................................................................................ 1 
28 U.S.C. § 1291 ........................................................................................................ 1 
42 U.S.C. § 1983 .................................................................................................. 7, 23 
Fed. R. Civ. P. 12(b)(1) ............................................................................ 8, 30, 42, 47 
Fed. R. Civ. P. 12(b)(6) .................................................................................. 8, 30, 42 
 
Other Authorities 
1 AM. JUR. 2D Abuse of Process § 3 (1994) ............................................................. 32 
20 MOORE’S FEDERAL PRACTICE 3D § 310.10(5)(e) ................................................ 19 
 
 
 



 ix

GLOSSARY OF TERMS 
 
ACT – Defendant-Appellee America Coming Together 
 
Candidates – Ralph Nader and Peter Miguel Camejo, 2004 Independent Candidates 

for President and Vice President, respectively 
 
Conspirator or co-Conspirator – Individuals or entities who assisted, materially 

supported or participated in wrongful and abusive litigation or other 
unlawful acts to interfere with the Candidates’ lawful participation in the 
2004 General Election  

 
FEC – Federal Election Commission 
 
SEIU – Service Employees International Union 
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I. JURISDICTIONAL STATEMENT 
 

Plaintiffs Ralph Nader, Peter Miguel Camejo, D.B. Fanning, C.K. Ireland, 

Julie Coyle, Herman Blankenship, Gregory Kafoury and Lloyd Marbet appeal 

from a final judgment entered in the United States District Court for the District of 

Columbia. The District Court’s final judgment dismissed the Plaintiffs’ Amended 

Complaint based upon a May 27, 2008 Memorandum Opinion granting six 

motions to dismiss filed by Defendants Democratic National Committee, The 

Ballot Project, Inc., Kerry-Edwards 2004, Inc., Reed Smith, LLP, Service 

Employees International Union and America Coming Together, on behalf of all 

Defendants. The District Court had jurisdiction pursuant to 28 U.S.C. § 1441(c) 

(2007), as an action removed from the Superior Court of the District of Columbia, 

by consent of all Defendants, on November 27, 2007. Final judgment was entered 

in the District Court on May 27, 2008. A Notice of Appeal was filed on June 26, 

2008. This appeal is timely pursuant to Fed. R. App. 4(a)(1). The Court of Appeals 

has jurisdiction pursuant to 28 U.S.C. § 1291. 
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